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The Respondent, the Attorney General of Ontario, will make an urgent motion to a judge
of the Court on Tuesday, September 18, 2018 at 10 a.m. or as soon a time thereafter as a motion

can be heard, at the Courthouse at 130 Queen St. West.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:
(a) An order staying the Order of the Superior Court of Justice dated September 10, 2018 made
in the applications below pursuant to rule 63.02 of the Rules of Civil Procedure;

(b) An order abridging the time for serving and filing this motion; and



(c) Any further or other order that this Court deems just.

THE GROUNDS FOR THE MOTION ARE:

A. A single judge has jurisdiction to hear this motion

1.

Section 7(2) of the Courts of Justice Act, RSO 1990, c. C.34 provides that a motion in the
Court of Appeal shall be heard and determined by one judge.

Rule 63.02(1)(b) of the Rules of Civil Procedure, RRO 1990, Reg 194 allows an
interlocutory or final order to be stayed on such terms as are just by an order of a judge of the

court to which an appeal has been taken.

There is a serious issue to be adjudicated

There is a serious issue to be adjudicated on appeal. This branch of the test for a stay sets a
low threshold that the matter not be “vexatious or frivolous.” The provisions of the Better
Local Government Act, 2018 (the “Act”) declared by the Superior Court of Justice to be of no
force and effect directed a 25-ward municipal election to be held on October 22, 2018 (the
“Election”). The issues that will be raised by the Attorney General on appeal are whether the
Honourable Judge below erred in law, infer alia: (a) in holding that s 2(b) of the Charter
was infringed by the timing of the enactment of the Act; (b) in holding that s 2(b) of the
Charter includes a right to effective representation, in effect importing into the municipal
context the requirements of s 3 of the Charter which apply only to federal and provincial
elections; (c¢) in holding that any breach of s 2(b) of the Charter was not justified under s 1;
and (d) in declaring the operative provisions of the Act to be immediately of no force and
effect (without providing an opportunity to the Attorney General to make submissions on the

question of a suspension of the declaration of invalidity) and ordering as a remedy that a 47-



ward election be held on October 22 reviving the electoral regime that the Act had amended.
In light of the existing appellate jurisprudence indicative of errors of law on the part of the
Superior Court, it is clear that all of these are serious issues to be adjudicated on appeal. The

first step of the test is met.

. Refusing to grant the stay would cause irreparable harm

The stay should be granted if the harm flowing from a refusal to grant the stay cannot be
remedied at a later date if the lower court’s decision is overturned on appeal. A public
authority can almost always show irreparable harm if a stay is not granted by demonstrating
its actions have been taken to promote the public interest.

There will be irreparable harm if the 25-ward election is not allowed to proceed as scheduled
on October 22. In this case, the City Clerk had already advised Council that (as of August 20,
2018) she was prepared to run a 25-ward election on October 22 and that reverting to a 47-
ward election would cause her concerns regarding the integrity of the election and the
possibility that the results would be controverted. In the circumstances, it is in the public
interest for the 25-ward election to be held on October 22. In the event that the Attorney
General is ultimately successful on appeal, no further action would be required. In the event
that the applicants are successful on appeal, it does not follow that a 47-ward election will
need to be held, because this Court may suspend its declaration of invalidity to allow for a

legislative response.

. The balance of convenience favours allowing the 25-ward election to proceed pending
appeal

The balance of convenience favours a stay. Allowing the 25-ward election to proceed would

avoid cost, disruption and inconvenience, rather than cause it. The Superior Court of Justice’s
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order that the operative provisions of the Better Local Government Act, 2018 are
unconstitutional has brought to a halt preparation for the 25-ward election.

7. Public interest is a special factor to be considered at the balance of convenience stage of the
test. There is a legal presumption that statutes are enacted in the public interest. This
presumption remains in effect even where a judge at first instance has held that the

legislation is unconstitutional.

E. Abridgment of the time for service and filing

8. For the reasons set out above as to why a stay should be granted, it is also in the public
interest to decide as soon as possible whether a stay will be granted.

9. The time for service and filing should be abridged to allow this motion to be determined in as
expeditious a fashion as possible to preserve the integrity of the upcoming October 22, 2018

election.

F. Other grounds

10. Rules 2.03, 3.02, 37, 61.16, and 63.02 of the Rules of Civil Procedure, RRO 1990, Reg 194.
11. Section 106 of the Courts of Justice Act, RSO 1990, ¢ C43.

12. Such further and other grounds as counsel may advise and this Court may deem just.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:

(a) The Affidavit of Adam Kanji filed in the applications below and Exhibits attached thereto;
(b) The transcript of the City Clerk’s report to Council on August 20, 2018 filed in the

applications below.



ESTIMATED TIME FOR ORAL ARGUMENT: The amount of time estimated to argue the

motion not including reply is two hours.

September 12, 2018
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